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This is a conflict which has been brought to a head by a recent Supreme Court decision which has prevented transgender women
from calling themselves “women” through their “performance of gender”, by decreeing that use of the word “woman” must be
confined to “biological sex”. | conclude that this contradicts the intention of the 2004 Gender Recognition Act which had allowed the
interchangeable the use of the word “woman” for both purposes. The Supreme Court also declared that this conclusion must only
be applied to the interpretation of the 2010 Equality Act. But people do not rely on legislation for their judgements. They rely on the
particular diagnosis of transgender conditions which the Supreme Court adopts.

Transgender conditions are the subject of an intense dispute between two groups The first is the scientific consensus, adopted by
the World Authorities and Professional Medical Institutions; who consider Gender Identities: which are measured in terms of social
relationships and searches for coherence of identity in society, and Sexual Identities: that are measured in terms of sexual
attractions and orientation; by relying on interaction with others and allegiances previously created: Both are foundational; or core,
elements of the personality that is created. They are independent of each other, although both develop together as part of a single
complex very early in life: Our gender identities also depend on our interactions with others; and with no knowledge of biology or
sex, we all start from the same base. But by adopting a gender-critical approach, which presumes that cognition and sexual
motives alone drive development forward, gender-critical groups and others ignore how earlier development takes place. A popular
theory which follows this line, identifies transgender conditions as perversions or paraphilias of (male) homosexuality ... Which
totally denies the diagnosis of the World Authorities and Professional Medical Institutions as searches for coherence of identity: And
immediately creates the understanding that transgender conditions are driven by desires of sex. This also leads to the enforcement
of an incorrect “gender ideology” which alleges that “fransgender people believe they can choose change or deny biological sex”: It
further argues that transgender conditions are only sexually motivated “perversions, paraphilias or disruptions of the gender role”:
And it finally reduces the understanding of gender identity from a core element of the personality that is formed to a nebulous
collectively created concept associated entirely with the gender role: while still continuing to treat sexual identity as a core element
of the personality that is created. This leads to the conclusion that, unless some perversion or disruption occurs, gender identity
should always be congruent with “biological sex”. It is manifested in the Supreme Court’s conclusion that “inspection of the genitals
at birth is sufficient to determine the appropriateness of all future gender and sexual behaviour”. And that conclusion has been
universally condemned by expert opinion as “unfounded, transgender exclusive and totally incorrect™|.

Therefore, the Court’s conclusion that; unless some perversion or disruption occurs, gender identity should always be congruent
with “biological sex” is firmly rejected by the current worldwide consensus; which is adopted by the major medical institutions on
how gender identities develop: These divide it into two components: The core gender identity which is a measure of the deeply held
sense of belonging without behavioural implications, and the gender role identity, which instead measures and responds to what
society expects: And where either or both usually; but need not, always correspond the expectations of biological sex. The Court’s
decision is also confronted by the results of my own earlier work. Where: by mapping how development takes place during the first
three to four years of life, | show elsewhere?® that the psychological and physiological aspects of brain development act pro-actively
together in early years to form a finely tuned system in which the maximum amounts of individuality, possessiveness, intelligence,
and inquisitiveness, together with the minimum degrees of energy expenditure are generated*. For these reasons, typical or
atypical gender and sexual identities can develop without any obvious cause: | also show how strong and stable core identities;
including transgender identities, are created: whose long-term stability provides the constancy required to permit the widest
possible range of expression of the gender role identity and yet fit within an ordered life. By using the work of anthropologists,
neurologists and others, | additionally show that far from considering early development to be a passive or reactive process which
is driven by cognition alone, it is instead driven by strong, fragmented, innate and self-reinforcing processes. These dominate from
birth, and only gradually come under control as the organising powers of cognition come into greater effect: Which means that, far
from treating pre-cognitive development during first three years, as a time of limited or of no significance ... what happens is of
crucial importance instead. This is further matched by the viewpoints of the World Authorities and Professional Institutions who
consider these to be “naturally expected variations of the human condition, intrinsic to the personality created, arising very early in
life, and cannot be changed either by the individual concerned or by the predations of others in subsequent life’: And it is again
supported by the worldwide consensus that human development for all of us is driven by some deeper and innate physiological
force, where the development of gender identity is a multi-faceted process: in which elements of nature and nurture; including pre-
and post-natal development are involved?®; Also, that sexual identification and gender identification are parallel; but independent,
manifestations of the same deep underlying force®. Almost every textbook on sexuality and psychiatry shows today that both
gender and sexual identities develop together as independently functioning parts of a single complex, which forms very early in
life”. So, both must be treated as core elements of identity; and managed as personality variations: Where development proceeds
in a variant direction from the outset and no perversion or disruption takes place. Thus, there is no justification for the enforcement
of an incorrect “gender ideology” which alleges that “fransgender people believe they can choose change or deny biological sex”.
And there is no justification for the Court’s adoption of a gender-critical ideology that relies on cognition and sexual motives alone to
drive development forward, so all of these early development processes are ignored?.

In my own work | conclude that the core elements of personality and identity coalesce from previously fragmented thought around a
median age of two years. However, the “gender role identity” can only develop as an overlay on the core gender identity: since
awareness of self and the other must already be in place to be able to measure and respond to what society expects. And that
happens around a median age of three years®. Either or both elements usually but need not aways align with biological sex, and as
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wide a range of sexualities are found within the transgender population as in society at large; It also confirms that gender and
sexual identities are both independently functioning core elements of the personality that is created: Where conflict between them
can have very traumatic effects: Where management of personality variations are needed, but those of personality disruptions are
applied, which is potentially disastrous because the time when transgender children and their parents most need help to manage
these conditions, occurs from early childhood, not later in life. And where transgender people cannot identify with the diagnosis
being imposed on them. Despite the harmful effects of their denials, these concerns are totally ignored by gender-critical groups, by
imposing a diagnosis on transgender conditions which presume they are driven by desires of sex'°.

While gender-critical groups may be able to tell us everything about how the gender role identity, is created, they cannot tell us
anything about how the core gender identity is formed, because all earlier development is ignored: Which means that the argument
that transgender women pose as great a sexual threat as all males in women’s spaces and services: which is used today by
gender-critical proponents; including, Stock, Cass, Rippon, and others can only be correct if cognition and sexual motive alone
drive these conditions, and if all earlier events can be ignored. Virtually all studies show that these earlier processes of separating
the self from the other, play a crucial role in determining how the personalities and identities for all of us are formed, whose impact
will be felt, even if the reasons for it are not understood. However, these conflicts are less about the abuse and more about where
transgender people fit in. There is strong evidence to show, that while male and female behaviour on average falls into two
categories, there is such a large spread in the natures of these identifications, that large overlaps occur'". | also note that strong
and stable core gender identities are created without behavioural implications. And this allows all women, including male-to-female
transsexuals: acting as women with women, to pursue the same feminist arguments with the same vigour, from a stronger base.
Equally for any female-to-male transsexual: acting as men with men, to pursue any equivalent male arguments from a similarly
stronger base. It follows that the core gender identity; rather than biological sex should be the primary factor in governing how
people socially interact: with individual provisions for physiology; and those who object: And this also means that the gender-critical
philosophy: which ignores pre-cognitive processes is the less effective approach?. Aggression profiles follow similar patterns. And,
instead of using aggression to attack women'’s identities, transgender women have a proud history of fighting for women'’s rights'3.

” o« "«

The 2004 Gender Recognition Act recognised that the words “men”, “women”, “male” and “female” were interchangeably used, and
the construct of “legal sex” was adopted, to ensure that all judgements and past and future legislation could be interpreted in the
context which is correct. It should also be expected that all equality legislation would monitor behaviour through “the performance of
gender”. But the Court’s decree that the terms “men” and “women” in the 2010 Equality Act must be confined to “biological sex’:
denies the right for transgender people to call themselves “women” through their “performances of gender”, it frustrates the
operation of the 2004 Equality Act, and it breaches the terms of the 2004 Gender Recognition Act, regardless of the claimed
intentions of the drafters of the Act. It can also be argued that it is a breach of a basic human rights. In such intense disputes it is
essential that all approaches must be carefully and equitably considered. There is compelling evidence that this has not happened,
because of a Supreme Court judgement which; by the Court’s own admission, relies entirely on the views of “Sex matters” and
other gender-critical groups. Examining the judgement and the references cited by the Court also reveals that the views of world
Authorities and Professional institutions were not properly considered: The Court’s refusal to accept the intervention of the “Good
Law Project” also meant that expert opinion, which would have provided a counterpoint to the arguments was denied. And without
any other expert input the advances in science, clinical, medical, experiential evidence and public understanding available since the
1960s are also denied. In place of an approach which had sought with no problems for many years to maximise the inclusion of
transgender people in everyday it now focusses on exclusion instead. Using “biology” as a marker to determine the determine the
acceptability of social behaviour, maximises the exclusion of transgender people from social life. Using “gender identity” as a
marker includes them. It is only seven years since Penny Mordaunt; on the grounds of “performance of gender” said in Parliament:
“Transgender women are women, that’s the starting point of the conversation”, to today when the Supreme Court actively denies it,
and confines the Equality Act to the biology of sex'4: Thus, turning the understanding of transgender conditions from coherences of
identity into drives of sex™. In place of a coherence of identity, and the ability to live their lives without harassment, the Court now
identifies transgender conditions as “perversions, paraphilias or disruptions of the gender role”: And the identification with of some
unnamed perversion or disruption, creates plenty of opportunities for condemnation and attack: Which is found in the greatly
increasing abuse and attacks'®. The exclusions arising, not only from the Supreme Court judgment, but also from EHRC and
current and previous Government actions'”: Which are applied even more strongly by the EHRC, further maximise the exclusion of
transgender people. And there cannot be any legitimacy for any judgment or advice, which holds a complete transgender group to
ransom; by misdiagnosing transgender conditions as personality disruptions, driven by desires for a role or the attractions of sex; in
place of a search for coherence of identity and fulfilment of life. Where it defies the scientific consensus; adopted by the World
Authorities and Professional Medical institutions, by refusing to recognise that gender and sexual identities are core elements of the
personality that is created: and by reducing gender identity from a core element of personality and identity to a nebulous concept
associated only with the gender role. Which means that it denies the effects of the massive changes and transformations in neural
and cognitive abilities during the first three to four years of life, to enforce a “gender ideology” which presumes that development is
driven by cognition and sexual motives alone: | also confirm this in my own work. And by accepting and basing its judgment on the
ideology that “inspection of the genitals at birth is sufficient to determine the appropriateness of all future gender and sexual
behaviour’, the Court’s verdict is universally condemned by these arguments, and by expert opinion as “unfounded, transgender
exclusive and totally incorrect”. Therefore, this EHRC advice should be withdrawn; and the Court’s verdict reviewed, with immediate
effect. However, the Court is right in stating that single-sex spaces and services should always be provided. That could be achieved
by restoring the interpretation of the 2004 Gender Recognition Act to its original inclusive understanding. And by applying the
equivalent permissions and exclusions to the present EHRC advice on a proportionate, individual and objectively justified basis, but
only to situations where physiology is of direct relevance, or as provision for those who object.

© Susan Gilchrist 2025
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